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Phila d elphia , Pennsylva nia , for the Petitioner;
Eliza beth S. Cha m berlin, Esq., Consolid a tion Inc.,
Pittsbu rg h, Pennsylva nia , for the Respondent.

Before:         Ju d g e W eisberg er
These ca ses, consolid a ted for hea ring , a re before m e ba sed u pon Petitions for A ssessm ent

of Civil Pena lty filed by the Secreta ry ( Petitioner) a lleg ing  viola tions by Enlow Fork  M ining
Com pa ny ( Respondent) of 30 C.F.R. ' 75.360( b)( 1), 30 C.F.R. ' 75.360( b)( c), a nd 30
C.F.R. ' 75.400.  Pu rsu a nt to notice, the ca ses w ere hea rd in Steu benville, Ohio on Ja nu a ry
10 , 11 a nd 12, 1995.  Respondent filed  a  Post Hea ring  Brief on M a rch 28, 1995.
Petitioner filed Proposed Finding s of Fa ct a nd  a  M em ora ndu m  of La w  on M a rch 29, 1995.

Finding s of Fa ct a nd Discu ssion
1.  Cita tion No. 3659960 a nd Order No. 3660021 ( D ock et No. PENN 94-400).

A .  Introdu ction
 1. Testim ony of the Inspector
On Novem ber 15, 1993, M SHA  Inspector Joseph M elvin Ha rdy inspected the B- 3

Long w a ll Section of the Enlow Fork  M ine.  The section's ta il drive, consisting  of a  g ea r box
flu id cou pler a nd  an electric m otor, w a s loca ted  a t the ta ilg a te.  The ta il drive w a s covered on
top a nd  a lso a t the end fa rthest a w a y from  the hea d g a te, a nd  a t the side next to the pa n line.
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 The side closest the ta ilg a te a nd the end next to the shields w ere not covered.  A fter ea ch
pa ss of the long w a ll shea r, the shields w ere m oved forw a rd one a t a  tim e.

Ha rdy indica ted tha t a pproxim a tely 9:05 a .m ., he observed  an a ccu m u la tion of floa t
coa l du st a rou nd the leg s of the shields,  a ll the fla t su rfa ces of the shields, a nd on the
dia g ona l lem nisca tes of shields nu m bered 148- 152, which were the shields closest to the ta ilg a te.
 Ha rdy described coa l du st tha t w a s bla ck  in color, a nd "very dry to the tou ch" ( Tr.  34) on
the electrica l boxes a nd control u nits of shields nu m bered 148- 152.  He sa id tha t the a m ou nt
of coa l du st w a s m ore tha n norm a lly seen on inspections.

Ha rdy indica ted tha t he a lso sa w  loose coa l sca ttered  a rou nd the shields, a nd on the
g ea r ca se of the flu id cou pler, a nd the drive m otor.  He a lso sa id tha t there were "hea vy
a ccu m u la tions" ( Tr. 25) of floa t coa l du st, hydra u lic oil a nd coa l, pa ck ed in a nd  a rou nd the
g ea r ca se a nd su rrou nding  a rea s.  Ha rdy described the coa l a s sa tu ra ted with hydra u lic g ea r oil.
 Ha rdy sa id tha t there w a s no evidence of w a ter m ixed with the oil.  He sa id tha t the m a teria l
w a s loose on the top bu t pa ck ed  a t the bottom .  Ha rdy sa id tha t 90 percent of the hou sing  of
the fu el cou pler w a s covered with floa t du st a nd oil, a nd 95 percent of the entire g ea r box w a s
covered with floa t du st a nd oil.  He sa id tha t there w a s a n a ccu m u la tion of hydra u lic oil
u nder the m otor flu id cou pler a nd  g ea r box.  He estim a ted tha t the a rea  of the a ccu m u la tion
w a s 4 feet by 10 - 15 feet.  Ha rdy a lso observed ra g s sa tu ra ted with oil over the top of the flu id
cou pler.  He a lso indica ted tha t there w a s coa l pa ck ed on the floor to a  heig ht of 2 1/ 2 feet. 
Ha rdy sa id tha t the hydra u lic oil is com bu stible.  A ccording  to Ha rdy, the coa l being  m ined
w a s pa rt of the Pittsbu rg h Sea m , which he described  a s being  hig hly viola tile. 

Ha rdy issu ed  a  section 104 ( d)( 1) order a lleg ing  a  viola tion of 30 C.F.R ' 75.400
which provides, a s pertinent, a s follow s: "Coa l du st inclu ding  floa t coa l du st deposited on
rock du sted su rfa ces, loose coa l, a nd other com bu stible m a teria ls, sha ll be clea ned u p a nd not be
perm itted to a ccu m u la te in a ctive work ing s . . . ."

A  preshift exa m ina tion of the a rea  w a s perform ed  a t 5:06 a .m . on Novem ber 15, bu t
none of the conditions testified to by Ha rdy w ere noted or reported.  In this connection, Ha rdy
issu ed  a  section 104 ( d)( 1) cita tion  a lleg ing  tha t a n a d equ a te exa m ina tion ha d  not been
perform ed in viola tion of 30 C.F.R. ' 75.360( b)( 3).

 2 .  Testim ony of Respondent's W itnesses
Tim othy C. Ferrell, a  shield - m a n who work ed the d a y shift on Novem ber 15, testified

tha t there w a s a  norm a l a m ou nt of du st on the drive, a nd  a  norm a l a ccu m u la tion of loose coa l
betw een the leg s of the shields.  He indica ted tha t there w a s oil on the toes of the la st three
shields.  He sa id tha t a t a bou t 8:30 a .m ., he hosed the top of the ta il drive, a nd u nder the ta il
drive, a nd shields nu m bered 148- 152.  He sa id tha t there w a s a  film  of oil tha t extended
severa l inches a rou nd the torqu e converter brea ther which he w a shed down.
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Ferrell indica ted tha t he did not notice a ny oily ra g s w ed g ed on top of the hydra u lic
cou pler, or a nywhere a rou nd the ta ilpiece.  He sa id tha t a fter he w a shed the va riou s pieces of
equ ipm ent, he did not see a ny du st or oil on top of the hou sing .

Ferrell indica ted tha t when the cover w a s rem oved from  the drive u nit, he observed
coa l a nd rock  pa ck ed on the fa ce a nd ta ilg a te end of the g ea r box. He sa id tha t the m a teria l
w a s "m ostly rock "  ( Tr. 326).  He sa id the m a teria l w a s w et, bu t not oil soa k ed.

He indica ted tha t no m ining  took  pla ce betw een the tim e he finished  w a shing  the
equ ipm ent a t 8:30 a .m ., a nd 9:00 a .m .

Tim  K een, Respondent's Sa fety Inspector, w a s with Ha rdy on Novem ber 15.  He noted
oil on top of w a ter a ccu m u la tions betw een the toes of the shields, a nd  a  film  of oil on the g ea r
ca se a nd torqu e converter.  K een observed som e du st in the rea r of shields nu m bered 148- 152
betw een their leg s.  He sa id tha t he sa w  rock  du st on the lem nisca tes, bu t no coa l du st. 

K een indica ted tha t he did not consider a ny of the oil or coa l tha t he observed to be a
ha za rd.  He indica ted tha t he cou ld not reca ll seeing  a ny oil soa k ed ra g s.  He sa id tha t when
the cover of the ta il drive w a s rem oved, he sa w  som e coa l, a nd  a  lot of rock  du st betw een the
fa ce pla te a nd the end pla te.  He sa id tha t the m a teria l look ed wet, bu t he did not ha ndle it.
 He did not consider tha t a ny of the conditions observed presented  any fire or explosion
ha za rd.  He indica ted tha t Ha rdy ha d  pointed ou t floa t coa l du st m ixed with oil in the g ea r
ca se.

W illia m  K . Stew a rt, w a s the long w a ll m a intena nce coordina tor on Novem ber 15.  In
essence, he indica ted tha t he did not see the conditions observed by Ha rdy.

B. Discu ssion
     1.  Viola tion of 30 C.F.R. ' 75.400
I note the conflict in the testim ony betw een Ha rdy a nd Respondent's witnesses who were

present in the a rea  in qu estion a t the tim e of the inspection on Novem ber 15, reg a rding  the
existence of the conditions testified to by Ha rdy.  I observed Ha rdy's testim ony a nd fou nd him
to be a  credible witness.  There is no evidence in the record of a ny im proper m otive on the
pa rt of Ha rdy.  ( See, Texa s Indu stry, Inc., 12 FM SHRC 235 Febru a ry 1990 ( Ju d g e M elick ). 
Im porta ntly, Ha rdy's testim ony finds su pport in notes ta k en by him  contem pora neou sly with the
inspection ( GX- 3).  In contra st, the testim ony of Respondents' witnesses a s to conditions
observed on the d a y shift Novem ber 15, w a s ba sed u pon their recollection of conditions they
observed m ore tha n a  yea r prior to their testim ony.  None of Respondent witnesses' proffered
a ny contem pora neou s w ritten notes to su pport their testim ony.1  For these rea sons, I a ccept
                    

1Section Forem a n W illia m  You ng  prepa red  a  sta tem ent on Novem ber 16, 1993, setting
forth his a ctions rela ting  to the clea ning  of the a rea  in the m idnig ht shift Novem ber 15.  It does
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Ha rdy's testim ony a nd find tha t on 9:00 a .m ., Novem ber 15, there existed  a ccu m u la tions of coa l
du st, loose coa l, a nd oil, tha t ha d  not been clea ned u p.  I thu s find tha t Respondent viola ted
Section 75.400, su pra .
                2 .  Viola tion of 30 C.F.R. ' 75.360

In essence, Ha rdy opined tha t it definitely took  m ore tha n a  shift for the m a teria l to
ha ve becom e pa ck ed on the g ea r box.  He fu rther indica ted tha t the oil u nder the floor of the
g ea r ca se w a s very obviou s, a nd cou ld be seen withou t bending  d own.  Ha rdy sa id tha t the coa l
m ixed with the oil on the drive m otor w a s visible from  the w a lk w a y.  A ccording  to Ha rdy,
loose coa l, du st, a nd oil were visible when he first entered the a rea  a t issu e, a nd he did not
ha ve to lift a nything , or bend down to observe these conditions.  He rea soned tha t these
conditions wou ld ha d  been observed, reported, a nd noted in the preshift exa m ina tion fou r hou rs
prior to the tim e the conditions were cited.

W illia m  W . You ng , work ed the m idnig ht to 8:00 a .m . shift on Novem ber 15, 1993. 
He indica ted tha t he sta rted his preshift exa m ina tion a t the ta ilg a te a t 5:00 a .m ., a nd observed
a  film  of oil on the toes of shields nu m bered 148- 152.  He indica ted tha t he did not see a ny
floa t coa l du st or loose coa l betw een the shields on the lem nisca tes.  Nor did he see a ny la yer
of floa t coa l in tha t a rea .  A ccording  to You ng , he did not see a ny a ccu m u la tion of oil soa k ed
coa l in a nd  a rou nd the ta ilpiece, a nd did not see m a teria l behind the g ea r box.  He indica ted
tha t he did not see a ny oil soa k ed ra g s.  He indica ted tha t he did not consider "the conditions
a rou nd the ta ilpiece to be ha za rdou s" ( Tr. 236).  He a lso opined it does not ta k e m ore tha n
one shift for pa ck ed coa l to be crea ted.

                                                                 
not set forth in any deta il the conditions observed by him  on the shift, with the exception of som e
oil on the bottom  m ixed with w a ter, a nd "oil film " on the toes of shields.

A ccording  to You ng , a t 3:30 a .m .,  on Novem ber 15, he clea ned the lig ht film  of oil
tha t he ha d  observed on the m otor drive a nd  g ea r box with a  "deg rea ser", ( Tr. 206) a nd he
a lso hosed off the m otor, tensioning  u nit, a nd  g ea r box.  In a  w ritten sta tem ent prepa red by
You ng  on Novem ber 16, he indica ted tha t a t 12:45 a .m ., on Novem ber 15, he ha d  instru cted  a
shield - m a n, Terry Pozu m , to w a sh the oil film  off the "toes of shields a t the ta ilg a te a nd
ta ilg a te drive a rea ".  Both Posu m  a nd Ra ym ond L. Tou vell, a nother shield - m a n, who work ed
prim a rily a t the hea d g a te, testified to ha ving  w a shed shields nu m bered 148- 152  and the ta il
drive, a t va riou s tim es du ring  the nig ht.  Tou vell indica ted tha t the la st tim e  he w a s a t the
ta ilg a te, he did not see a ny hydra u lic flu id covering  the floor, a nd did not see dry floa t du st
covering  the shield pla tes or the lem nisca tes.  He a lso indica ted tha t there w a s no coa l du st
bla ck  in color a nd hydra u lic oil on the g ea r ca se, flu id cou pler or drive m otor.  He sta ted tha t
he a lso did not observe hydra u lic oil on the cover of the drive box, a nd did not notice
m a teria l pa ck ed in the rea r of the g ea r ca se.
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I find You ng 's testim ony credible, ba sed u pon m y observa tions of his dem ea nor, tha t he
did perform  a  preshift exa m ina tion a t a pproxim a tely 5:00 a .m ., in the a rea  in qu estion on
Novem ber 15.  In essence, Ha rdy opined tha t the conditions tha t he observed ha d  existed fou r
hou rs prior a t the preshift exa m ina tion, beca u se the pa ck ed  a ccu m u la tions definitely ha d  not
occu rred in one shift.  However, he did not ela bora te u pon the ba sis for this conclu sion.  Coa l
du st is produ ced in the a rea s in qu estion by the norm a l long w a ll m ining  process.  The section
continu ed to produ ce coa l su bsequ ent to the preshift exa m ina tion, bu t there is no docu m enta ry
evidence or eyewitness testim ony of the nu m ber of pa sses m a d e by the shea r betw een the
preshift exa m ina tion, a nd 9:00 a .m ., when the a rea  w a s cited by Ha rdy.  Tou vell indica ted
tha t in g enera l the shea r m a k es six pa sses over a  three hou r period, a nd You ng  estim a ted tha t
the shea r ha d  m a d e six pa sses betw een 5:00 a .m ., a nd the end of the shift.  The record does
not convincing ly esta blish when the a ccu m u la tions of oil observed by Ha rdy occu rred.  Both
the g ea r ca se a nd tensioning  u nit a re equ ipped with oil brea thers which a re desig ned to expel
oil if pressu re bu ilds u p in these item s.  Oil ca n be expelled when the equ ipm ent is sta rted
a nd stopped.  W illia m  K . Stew a rt, the long w a ll m a intena nce coordina tor, opined tha t if the
belt "is shu tting  off a nd on, you  cou ld ha ve a s m u ch a s a  g a llon ( of oil) on top of the u nit"
( Tr. 361).

Ba sed on this record,  I conclu de tha t it ha s not been esta blished tha t it w a s m ore
lik ely tha n not tha t the a ccu m u la tions observed by Ha rdy w ere in existence a t the tim e of
You ng 's preshift exa m ina tion.  I thu s find tha t it ha s not been esta blished tha t You ng 's
exa m ina tion w a s ina d equ a te. I thu s find tha t it ha s not been esta blished tha t Respondent
viola ted Section 75.360( b), su pra .

      3.  Unw a rra nta ble Fa ilu re
A ccording  to Ha rdy, in essence, the conditions tha t he observed were obviou s a nd ea sily

seen withou t even bending  d own.  For the rea son set forth a bove, I ha ve conclu ded tha t these
conditions were not in existence a t the tim e of the preshift exa m ina tion.  Ha rdy indica ted tha t
he did not see a nyone clea ning  the a ccu m u la tions when he m a d e his inspection.  On the other
ha nd, Ferrell, who testified la ter on a t the hea ring , sta ted tha t when Ha rdy a rrived  a t the
ta ilpiece, "I believe I ha d  a  shovel a nd  w a s clea ning  the loose coa l ou t from  u ndernea th the
drive m otor" ( Tr. 321).  Ha rdy, who testified on rebu tta l, did not contra d ict this testim ony of
Ferrell. 

Ha rdy indica ted tha t, prior to the issu a nce of the cita tion a nd order a t issu e, he ha d
discu ssed preshift procedu res with va riou s m a na g em ent officia ls.  In the  sa m e connection,
M SHA  Su pervisory Inspector Robert W . Newhou se, testified tha t on October 7, 1993, he
discu ssed with m a na g em ent the ba sic elem ents of a  preshift exa m ina tion, a nd the proper cou rse
of a ction to be ta k en when it is determ ined tha t a  ha za rd exists.  He sa id they a lso ha d  a
discu ssion a bou t wh a t constitu tes a  ha za rd.  Newhou se sta ted tha t in the first qu a rter of 1993,
he discu ssed with M ine M a na g em ent the need to clea n a ccu m u la tions. 
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Ha rdy indica ted tha t on October 7, 1993, he m et with m ine m a na g em ent.  He told
them  tha t he w a s not sa tisfied with the clea nu p inclu ding  the a rea s in qu estion.

I do not find this testim ony not proba tive of the deg ree of Respondent's neg lig ence in
a llowing  the specific m a teria ls a t issu e to ha ve a ccu m u la ted.  W ithin this context,  I find tha t
the level of Respondent's w a s ordina ry, a nd did not rea ch the level of a g g ra va ted condu ct. 
( See,  Em ery M ining  Corp., 9 FM SHRC 1997, 2 203 - 2 204 (1987).   I thu s find tha t the
viola tion fou nd, herein, w a s not the resu lt of Respondent's u nw a rra nta ble fa ilu re.

4.  Sig nifica nt a nd Su bsta ntia l
A  "sig nifica nt a nd su bsta ntia l" viola tion is described in section 104 ( d)( 1) of the M ine

A ct a s a  viola tion "of su ch na tu re a s cou ld sig nifica ntly a nd su bsta ntia lly contribu te to the
ca u se a nd effect of a  coa l or other m ine sa fety or hea lth ha za rd."  30 C.F.R. ' 814( d)( 1).  A
viola tion is properly desig na ted sig nifica nt a nd su bsta ntia l "if, ba sed u pon the pa rticu la r fa cts
su rrou nding  the viola tion there exists a  rea sona ble lik elihood tha t the ha za rd contribu ted to
will resu lt in a n inju ry or illness of a  rea sona bly seriou s na tu re."  Cem ent Division, Na tiona l
Gypsu m  Co., 3 FM SHRC 822 , 825 ( A pril 1981).

In M a thies Coa l Co., 6 FM SHRC 1, 3- 4  ( Ja nu a ry 1984), the Com m ission expla ined its
interpreta tion of the term  "sig nifica nt a nd su bsta ntia l" a s follow s:

In order to esta blish tha t a  viola tion of a  m a nd a tory sa fety sta nd a rd is
sig nifica nt a nd su bsta ntia l u nder Na tiona l Gypsu m  the Secreta ry of La bor m u st
prove:  ( 1) the u nderlying  viola tion of a  m a nd a tory sa fety sta nd a rd ; ( 2 ) a
discrete sa fety ha za rd - - tha t is, a  m ea su re of d ang er to sa fety- contribu ted to by
the viola tion; ( 3) a  rea sona ble lik elihood tha t the ha za rd contribu ted to will
resu lt in a n inju ry; a nd ( 4 ) a  rea sona ble lik elihood tha t the inju ry in qu estion
will be of a  rea sona bly seriou s na tu re.
In United Sta tes Steel M ining  Com pa ny, Inc., 7 FM SHRC 1125, 1129, the Com m ission

sta ted fu rther a s follow s:
W e ha ve expla ined fu rther tha t the third elem ent of the M a thies form u la

"requ ires tha t the Secreta ry esta blish a  rea sona ble lik elihood tha t the ha za rd
contribu ted to will resu lt in a n event in which there is a n inju ry."  U.S. Steel
M ining  Co., 6 FM SHRC 1834, 1836 ( A u g u st 1984).  W e ha ve em pha sized
tha t, in a ccord ance with the la ng u a g e of section 104 ( d)( 1), it is the contribu tion
of a  viola tion to the ca u se a nd effect of a  ha za rd tha t m u st be sig nifica nt a nd
su bsta ntia l.  U.S. Steel M ining  Com pa ny, Inc., 6 FM SHRC 1866, 1868 ( A u g u st
1984); U.S. Steel M ining  Com pa ny, Inc., 6 FM SHRC 1573, 1574- 75 ( Ju ly
1984).
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The critica l elem ent for a na lysis is whether the evidence esta blishes tha t there w a s a
rea sona ble lik elihood of a n inju ry produ cing  event, ie, a  fire or explosion contribu ted to by the
viola tion of Section 75.400, su pra .  A ccording  to Ha rdy, the m a teria ls tha t ha d  a ccu m u la ted
w ere com bu stible.  A lso, he noted the presence of ig nition sou rces inclu ding  the bea ring s on
the drive sha ft a nd  g ea r ca se, a nd a 4160 volt drive m otor connected to the drive ca se. 
However, the record does not esta blish tha t the physica l condition of these or other potentia l
ig nition sou rces wou ld ha ve m a d e the event of ig nition rea sona bly lik ely to ha ve occu rred. 
The m ine does libera te m etha ne.  However, there is no evidence tha t m etha ne w a s present in
a n explosive ra ng e.  Nor is there evidence tha t libera tion of m etha ne in explosive
concentra tions w a s rea sona bly lik ely to ha ve occu rred.  A ccording  to Ha rdy, there were ra g s
over the top of the flu id cou pler a nd dry coa l du st on electrica l boxes.  A lthou g h these
conditions contribu ted to the possibility of a n ig nition, there is insu fficient evidence to
conclu de tha t su ch a n event w a s rea sona bly lik ely to ha ve occu rred.  Ha rdy indica ted tha t the
g ea r box w a s very hot to tou ch a nd he cou ld not k eep his ha nd on it.  There is no evidence of
the specific tem pera tu re of the g ea r ca se, especia lly in rela tion to the fla sh point a nd
a u toig nition tem pera tu re of the oils a t issu e.  Ha rdy opined tha t beca u se the a ccu m u la tions on
the g ea r box were pa ck ed, the cooling  effect of a ir pa ssing  over the g ea r box wou ld be
im peded.  He conclu ded tha t it w a s rea sona bly lik ely tha t the tem pera tu re of the g ea r box
wou ld rea ch the fla sh point of the oil issu e of 325 deg rees, a nd rea ch the a u toig nition
tem pera tu re of 650 deg rees.  However, he did not provide a ny ba sis for these conclu sions. 

Stew a rt indica ted tha t the g ea r box is cooled interna lly by w a ter, a nd tha t this cooling
system  ru ns consta ntly.  He a lso indica ted tha t he ta k es the tem pera tu re of the g ea r box, a nd
he ha s never seen it reg ister a  tem pera tu re of m ore tha n 197 deg rees Fa hrenheit. 

W ithin the context of the a bove evidence, I find tha t it ha s not been esta blished tha t a
fire or ig nition w a s rea sona bly lik ely to ha ve occu rred  a s a  consequ ence of the a ccu m u la tion of
m a teria ls noted by Ha rdy.  I thu s find tha t it ha s not been esta blished tha t the viola tion w a s
sig nifica nt a nd su bsta ntia l ( See, M a thies, su pra ; U.S. Steel, su pra ).

Ta k ing  into a ccou nt the a m ou nt of the a ccu m u la tions fou nd by Ha rdy, a nd the presence
of shield - m en reg u la rly work ing  in the a rea , I find tha t shou ld  a  fire or explosion ha ve
occu rred, these persons cou ld ha ve su ffered seriou s inju ries.  I thu s find tha t the g ra vity of
viola tion w a s rela tively hig h.  I find tha t a  pena lty of $2 ,000 is a ppropria te.
II.   Section 104 ( d)( 1) Order No. 3660375

( D ock et No. PENN 94-400) a nd Section 104 ( a )
Cita tion No. 3660374, ( D ock et No. PENN 94- 2 59).
A .  Petitioner's Evidence

In norm a l opera tions in the 2N belt entry, a  scoop du m ps coa l on the feeder u nit. Coa l
is then tra nsported to the cru sher where is cru shed.  The coa l then is m oved to the ta ilpiece
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a nd tra nsported  and du m ped on the B-6 belt.  In a ll these processes fine coa l is crea ted which
fa lls on the belt stru ctu res a nd the floor.

On Decem ber 8, 1993, Joseph F. Reid, a n M SHA  Inspector, inspected the 2N belt
feeder ou tby to the B-6 belt.  He indica ted tha t sta rting  a t the belt feeder, a nd extending  200
feet ou tby, there w a s a n a ccu m u la tion of dry bla ck  coa l du st.  Reid indica ted tha t there w a s
dry loose coa l on the m ine floor, a nd very dry, fine, bla ck  floa t coa l du st tha t w a s on a nd
a rou nd the belt feeder u nit.  He described  a  pile of fine floa t coa l du st on the floor tha t
m ea su red 4 feet by 16 feet, a nd 5 inches deep.  Reid  a lso observed  a  pyra m id sha ped pile of
coa l du st tha t, a t the deepest point, w a s 18 inches deep, a nd  w a s 2 feet long , a nd 3 feet wide. 
He sa id tha t the ed g e of this pile w a s u nder the belt, a nd  w a s 6 inches rem oved from  the belt.
 Reid  a lso observed coa l du st on the cross m em bers of the belt.  He sa id these a ccu m u la tions
were bla ck  a nd very dry.  A ccording  to Reid, there w a s coa l du st on the belt stru ctu re tha t
va ried betw een a n eig hth of a n inch to 2 inches deep.  On direct exa m ina tion he term ed som e
of these m a teria ls floa t coa l du st, bu t on cross exa m ina tion indica ted tha t the m a teria ls w ere a
m ixtu re of floa t coa l a nd coa l du st.  Reid indica ted tha t he tou ched  a ll the a rea s tha t he cited
a nd tha t none of the cited  a rea s w ere wet "to m y recollection".  ( Tr. 673).  He a lso indica ted
tha t he exa m ined the preshift exa m iner's records which indica ted tha t a  preshift exa m ina tion
w a s m a d e of the a rea  in qu estion betw een 5 a .m .  a nd 7 a .m ., on Decem ber 8, a nd no ha za rds
w ere noted.

Reid issu ed  an order a lleg ing  a  viola tion of Section 75.400 su pra , a nd  a  cita tion
a lleg ing  a  viola tion of 30 C.F.R. ' 75.360( b)( 1). 

 B. Respondent's Evidence
Dona ld E. W a tson, a  sa fety su pervisor, w a s with Reid du ring  the inspection.  W a tson

testified tha t he did not find any a ccu m u la tion of du st on the cross- m em bers a nd bed - ra il of
the belt stru ctu re tha t Reid  w anted clea ned.  He indica ted tha t Reid  a lso w anted  an 18- inch
pile of floa t coa l du st clea ned.  W a tson testified tha t the m a teria l w a s fine coa l.  He sa id tha t
only the top w a s dry, bu t the bottom  w a s w et. He indica ted tha t he did not observe a ny floa t
du st in the entry tha t w a s "distinctively" bla ck  in color.  ( Tr. 605).

Robert K . Price, the section forem a n who w a s present on Decem ber 8, noted the
presence of loose coa l in front of the feeder, u nder the feeder, a nd behind the ta il roller. 
A ccording  to Price, he sa id he did not see a ny ha za rdou s floa t du st on the belt.  He a lso
indica ted tha t he did not see a ny du st tha t w a s bla ck .  He describe the entry a s being  off-
white.  Price w a s a sk ed to describe the thick ness of the floa t du st on top of the feeder.  He
sa id "there w a s ju st lik e a  ha ze g oing  a cross it" ( Tr. 625).  He indica ted tha t he cou ld see the
white color of the feeder throu g h the "ha ze".  He sa id tha t in order to a ba te the viola tion the
floa t du st on the feeder w a s hosed off, "a nd the rest of the stu ff w a s broom ed  .  .  .   wiped
off or hit with a  broom  rea l qu ick " ( Tr. 624).
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How a rd A . M cD aniel, w a s the belt forem a n on the shift a t issu e.  He indica ted tha t the
belt ha d  been rock  du sted on Novem ber 17.  He described the a rea  a s being  off- w hite. 
A ccording  to M cD aniel, the bottom  of the entry conta ined rock  du st to a  d epth of 2 to
4 inches.  He sa id tha t there were only 4 or 5 shovelfu ls of m a teria l present behind the
ta ilpiece.  M cD aniel sa id tha t he did not see a ny floa t du st tha t w a s d a rk  in color.  He sa id
tha t he w a lk ed the tig ht side, a nd did not see a ny bla ck  m a teria l.  He sa id tha t it took  a bou t
10 m inu tes to clea n u p the spilla g e m a teria l on the w a lk  side.

C.  Discu ssion
     1.  Viola tion of 30 C.F.R. ' 75.400
I find the testim ony of Respondent's witnesses insu fficient to contra d ict the testim ony of

Reid tha t there w a s a  pile of coa l du st, 2 feet by 3 feet, a pproxim a tely
18 inches deep,2 a nd  another pile on the floor 4 feet by 16 feet, 5 inches deep, a nd other
a ccu m u la tions, 200 feet ou tby the ta il on the belt stru ctu re.  I thu s find tha t Respondent
viola ted Section 75.400, su pra .

                    
2W a tson testified tha t he w a s sta nding  w ith Reid "side- by- side" ( Tr. 588) when the la tter

exa m ined the pyra m id- sha ped pile he cited.  W a tson indica ted tha t Reid did not m ea su re the pile.
 W a tson w a s a sk ed whether Reid cou ld ha ve ta k en va riou s m ea su rem ents a nd not ha ve been
observed by him .  W a tson responded by sta ting  tha t by Reid "was never ou t of m y sig ht tha t da y".
 ( Tr. 611).   It w a s elicited from  W a tson tha t a t one point du ring  the inspection he left Reid's
presence in order to g et the forem a n, Robert Price.  In response W a tson testified tha t he did not
g o very fa r.

Ba sed on m y oberva tion of his dem ea nor, I find Reid's testim ony credible reg a rding  the
va riou s m ea su rem ent, he took  of the cited  a ccu m u la tions.  I find tha t the testim ony of W a tson is
insu fficient to rebu tt Reid's testim ony a s to m ea su rem ents a ctu a lly ta k en by him .

     2 .  Viola tion of 30 C.F.R. ' 75.360( b)( 1)
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Essentia lly, Reid opined tha t a n 18 inch pile of coa l du st ta k es 1 to 2 shifts to
a ccu m u la te, bu t he did not provide a ny ba sis for this opinion.  He fu rther opined tha t the the
a ccu m u la tions occu rred over m ore tha n 1 shift beca u se ( 1) the m a teria ls tha t ha d  a ccu m u la ted
in va riou s a rea s w ere very bla ck , ( 2 ) there were "hea vy" ( Tr. 474) a ccu m u la tions on the floor,
a nd belt stru ctu res, a nd ( 3) there w a s du st on the electric box, a nd on a nd  a rou nd the feeder. 
He a lso indica ted tha t the floa t du st on the belt stru ctu res a nd the side of the feeder u nit "w a s
very visible a ll the w a y to the B-6 tra nsfer a rea .
( Tr.  464).  In essence, it is Petitioner's position tha t these conditions existed  a t the tim e of
the preshift exa m ina tion, a nd shou ld ha ve been noted by the preshift exa m iner.  There is no
conclu sive evidence a s to how  long  the conditions noted by Reid ha d  existed.  Reid opined
tha t it took  m ore tha n one shift for the m a teria ls to ha ve a ccu m u la ted, bu t did not provide
a ny ba sis for his opinion.  In the sa m e fa shion, W a tson opined tha t he did not think  tha t the
conditions were present "very long " ( Tr. 589).  He sa id "It cou ld ha ve been one shu ttle ca r.  It
cou ld ha ve been two shu ttle ca rs" ( Tr. 589).  However, he did not provide a ny ba sis for tha t
opinion.   Price estim a ted tha t the conditions ha d  been in existence for 1 to 2 hou rs, bu t did
not provide a ny ba sis for tha t opinion. 

W ea ver w a s a sk ed whether he sa w  a ny floa t coa l du st tha t w a s bla ck  in color.  He
sta ted tha t he did not notice a ny tha t w a s "clea r bla ck " ( Tr. 534).  W ea ver sta ted tha t he
cou ld not reca ll seeing  "bla ck   a ccu m u la tions" ( Tr. 548) on the belt stru ctu res, bu t tha t there
m a y ha ve been a rea s tha t w ere g ra y.  He w a s a sk ed whether the cross- m em bers of the belt
stru ctu re ha d  " a  d a rk  deposit" on them  ( Tr. 546), a nd he a nswered tha t there m a y ha ve been
som e g ra y m a teria l deposited.  W ea ver sta ted tha t he did not see a ny of the conditions noted
by Reid, a nd did not feel tha t there were a ny ha za rds present. 

D u e to the extent of the a ccu m u la tions observed by Reid, I conclu de tha t it is m ore
lik ely tha n not tha t a t lea st som e of them , in the condition observed by Reid, ha d  existed
4 hou rs ea rlier du ring  the preshift exa m ina tion.  Since these a ccu m u la tions were not reported,
I find tha t preshift exa m ina tion w a s not a d equ a te, a nd hence tha t Respondent did viola te
Section 75.360( b)( 1), su pra .
                 3.  Unw a rra nta ble Fa ilu re

A ccording  to Reid, he ha d  previou sly issu ed  a  cita tion, a lleg ing  a  viola tion of Section
75.400 su pra , a nd   a t tha t tim e ha d  discu ssions with m a na g em ent concerning  the ha za rds of
not  recording  a n exa m ina tion, a nd the necessity to clea n the belts.  I a ccept Reids testim ony
tha t the m a teria l on the belt stru ctu re, a nd left side of the feeder u nit w a s visible a ll the w a y
to B-6.   I find tha t Respondent's condu ct constitu ted m ore tha n ordina ry neg lig ence, a nd
rea ched the level of a g g ra va ted condu ct.  A ccording ly, I find tha t it ha s been esta blished tha t
the viola tion herein resu lted from  Respondent's u nw a rra nta ble fa ilu re.  ( See  Em ery, su pra ).

4. Sig nifica nt a nd Su bsta ntia l
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A ccording  to Reid, the m a teria l tha t ha d  piled u p to 18 inches a d ja cent to the belt
cou ld, with continu ed opera tion, continu e to g row , a nd then com e in conta ct with the rollers. 
This conta ct cou ld produ ce friction.  However, W a tson indica ted tha t belt m a teria l u sed  a s a
g u a rd sepa ra ted the a ccu m u la ted coa l du st from  the rollers.  Reid, on rebu tta l, did not
specifica lly  rebu t the positive testim ony of W a tson.  Reid indica ted on rebu tta l tha t this
g u a rd wou ld not ha ve protected the fine coa l from  conta cting  the ta il roller.  His expla na tion
is a s follow s:

Q. So where you  ha ve this 18- inch pile loca ted, wou ld the g u a rd tha t is
enclosed in blu e ha ve protected tha t 18- inch pile from  conta cting  the ta il roller?
A . No.
Q. W hy is tha t?
A . W ell, it w a s a t the ou tby rig ht side of the ru bber g u a rding , which it only
extended - -
Q. W ha t only extended?
A . The ru bber g u a rding  only extended to tha t point.  This pile, which from
previou s testim ony I hea rd, these piles norm a lly occu r on both sides.
Q. W hen you  sa y the g u a rding  only extends to "tha t point," wha t point a re
you  referring  to?
A . W here the pile of coa l w a s.
Q. So a re you  sa ying  tha t the ru bber g u a rding  is extended to the point where the
pile of coa l w a s a nd did not extend behind the pile of coa l?
A . No- - yes.
M s. Henry:  It's confu sing .
Ju d g e W eisberg er:  The W itness' testim ony is not clea r.   Don't lead him .
M s. Henry:  Yes, you 're rig ht.
BY M S. HENRY:
Q.  W here this ru bber g u a rding  w a s, the point where this pile of coa l fines
w a s, where w a s it in rela tionship to the ru bber g u a rding ?
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A . It w a s a  little pa st the end, the rig ht end of the ru bber g u a rding .
Q. So when you  sa y it w a s "a  little pa st" the rig ht end of the ru bber
g u a rding , w a s there ru bber g u a rding  behind this coa l pile?
A . No.                                    ( Tr. 672 -673).
I find tha t this testim ony is u nclea r a nd ca nnot be relied u pon. 
There is no evidence of a ny frozen rollers.  Nor is there a ny evidence tha t the belt w a s

not a lig ned properly, a nd  w a s ru bbing  the vertica l stru ctu res of the belt.  Nor is there a ny
evidence tha t a ny floa t coa l du st w a s in su spension.  A lthou g h the existence of frozen rollers,
hot rollers, a nd friction ca u sed by the belt ru bbing  a g a inst the su pport leg s a re a ll possible, I
find tha t it ha s not been esta blished tha t su ch conditions were rea sona bly lik ely to ha ve
occu rred.  I thu s find tha t it ha s not been esta blished tha t there w a s a  rea sona ble lik elihood of
a n inju ry produ cing  event, i.e., a  fire or explosion occu rring  a s a  consequ ence of the
a ccu m u la tion of coa l herein.  I thu s find tha t it ha s not been esta blished tha t the viola tion
w a s sig nifica nt a nd su bsta ntia l ( See, M a thies, su pra ;
 U.S.  Steel, su pra ).
III. Pena lty

I find tha t since it w a s possible tha t a s a  resu lt of the viola tions a  fire or explosion
cou ld ha ve occu rred tha t the viola tions were of a  hig h level of g ra vity.  I find tha t a  pena lty
of $500 is a ppropria te for Cita tion No. 3660374 a nd tha t a  pena lty of $5000 is a ppropria te
for Order No. 3660375.
IV. Order

It is hereby ORDERED tha t Cita tion No. 3569960 be dism issed.  It is FURTHER
ORDERED tha t Order No. 3660021 be a m ended to indica te a  viola tion tha t w a s not
sig nifica nt a nd su bsta ntia l a nd not the resu lt of Respondent's u nw a rra nta ble fa ilu re.  It is
fu rther ORDERED tha t Cita tion No. 3660374 a nd Order No. 3660375 be a m ended to
reflect the fa ct tha t the viola tions cited were not sig nifica nt a nd su bsta ntia l.  It is fu rther
ORDERED tha t Respondent pa y a  tota l civil pena lty of $7,500 within 30 d ays of this
decision.

  A vra m  W eisberg er
  A dm inistra tive La w  Ju d g e
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